
IN TIIE TINITED STATES DISTRICT COURTF.
I.'OR THE WESTERN DISTRICT OT'ARKANSAS

BEST PAILETS INC. and BEST INDUS'|]RIA[-
PALLEI'S, L.L.C., hy and through their President antl
Owncr JAMES L. TAYLOR; ITNOLAP PALLET &
CRATING, lNC., by and through its Ptesidcnt and
Owner WII-LIAM M. CLARKT ITNOLAP PALLET
& CRA'I INC, L.L.C., by and through its Preliident and
Halt'-Owncr WILLIAM M. CLARKI PALLET
EXPRESS, INC., by alld through its Vice-Presidcnt
and Owner LYNN RIDCE BL,LL: and GOEMAN'S
WOOD PRODUCTS, INC., by and through its
President turd Owner DANNY J. COEMAN. lirr
themselves and all others sirnilarly situated,

PLAINTIF}.S AND PROPOSED CLASS
REPRESENTATIVES,

vs.

BR^MBLES INDUSTRIES, INC., and BR C,MBLES
NORTH AMERICA, INC., d/b/a CHEP USA,

DEFENDANTS.

wrsf[$rvBffif'%%ufiirn
FEB |]62008

$iFJS R. J*fiisqi, clfil(

IIEPIJTYO.fl(

Case N
Judge:

CL^{SS ACTION COMPLAINT-
FOR DAMAGES, INJUCTIVE
RELIEF, COSTS ANI)
ATI'ORNEYS FEES
15 U.S.C. $ 2, 15 U.S.C. $ ls(a)
[ClaJton Act $ 41, I5 t].S.C. $ 26
[Clayton Act $ 16 | arul l-5 I.I.S.C. $ 2t)
[as amerrded by Section 4; Clayton Act
15 U.S.C. $ l .5l  15 U.S.C. g 22 - Rule
23(bX3) Federal Rules of Civil
Ptoccdure [The Class ActioTl RulcJ

PLAINTIFFS REQUEST A JURY
TRIAL - Rule 38(b) Federel Rules of
Civil Procedure

Plaintiffs Best Pallets Inc. and Bcst Industrial Pallets, I-.t-.C., hy and througfr their

President and Owner Jamcs L. Taylor; ITNOI.AP Pallet & Crating, Inc., hy arrd through its

Prcsident and Owner William M. Clark; ITNOLAP Pallet & Crating, L.L.C., by and through its

Hall-Ownct William M. Clark; Pallet Exprcss, lnc., by and through its Vicc-Prcsident antl

Owncr Lymr Ridge Belll and Gocrnan's Wood Products, Inc., by and through its President and

Owner Dnnny J. Coeman, on behalf of thernselves nnd all others similarly situated (collcctively

refened trl as "Pallct Recyclers"), bring this xction for rclicf against defenrlants Btamblcs Inc.

and Brambles Notth Amcrica, Inc., d/b/a CHEP USA.

In support of Plaintiffs' Class Action Complaint, the pallet recyclers allege as fbllows:
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I. NATURE AND SUMMARY OI."I'HE ACTION

I. This is a class actinn brought urdcr the Shennan Antitrust Act 15 U.S.C. $ 2, 15 U.S.C.

g t5(a) lClayton Act $ 4l and 15 U.S.C. $ 26 JCla].ton Act $ 16l, to address arrticornpctitive

conduct by a major enterprise in the wrroden pallct industry. Pallets are portahle wtlodcn

platforms used to facilitatc the transportation and storage of raw rnatedals, othcr goods and

l'inished products tiorn manufacturers or distributor$ to end usets, typically retailers. Pallets are

used in virtually all industries across the United States. (.iee photos ol'prllets at Pflruefflph 16 below).

2. The entities and individuals namcd as plaintiffs ("pallet recyclers" or "recyclcrs") are in

the husiness, either partially or exclusively, trl' recycling wood pallcts, these pallet recyclers

constitute the class prttposed. The pallet rccyclcrs generally gather pallets from end users. tcpait

them if necessary, and ol'fer the recyclcd pallcts for sale to manufacturers and others requirittg

thcm for transpon or storlge; i.e.; the recycled pallet ntarket.

3. The pallet recyclers t'ile this action on behalf of themselves and all similarly situatcd

entities and individuals in the lowet 4ti statcs of the United States engaged in the busincss of

wood pallet recycling. They seek threefbld actual monctary damages, costs of suit, including

reasonable attomey$ f'ees, and injunctive rclicf, as provided by I5 U.S.C. $ 2, 15 U.S.C. $ l5(a)

[Clalton Act g 41, 15 U.S.C. $ 26 lClaf.ton Act $ l6l nnd 1.5 U.S.C. $ 20 [as amended by Section

4; l5 U.S.C. $ 22, and trial by jwy, FED. R. Cry. P. 38(h).

4. The det'endant ("CHEP") is in the business of manufacturing, repairing and leasing wood

pallets to manufacturcrs and others requiring pallets for tlansport or $torage- The pallct rccyclers

and CIIEP compete in the tnarket for placcmcnt of wood pallets with manufacturers and othcrs

who use wood pallets in their business and comrncrcc.

CI-A,SS AcTIoN COMPLAIN'I._ PACE 2
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5. 
'l'he pallet recyclers allege that CHEP has u$ed and conti ue$ to usc thrcats of legal

action against them, as well as actual lawsuits, civil and criminal with the intcnt of unlawfr.rlly

transfening a porlion o[ its husiness operational costs onto thc pallct recyclers. Such costs,

which would otherwise have been home hy CHEP, relate to costs associatcd with the retrieval,

tlanspofi, softing, handling and storage of CHEP pallet$ iTr additiorl to the getrclal business costs

attributable to CHE-P's pallets.

6. CLIEP's business conduct is intended to decrease its own costs o{'drlirtg husincss, whilc

at the salne timc raising thc recyclers' costs to levels that make them non-competitive against

CHEP in lhe wood pnllet market.

1 . As is morc comorchensivelv described below. CHEP has usetl its economic stretrgth to

tlevelop and mainlain ;r tiysterfl rrf' pallet distribution that is anticompctitive in its intent and

effect. The CHEP system, anti its conduct in lhrthetance thetetrt, causes markct distorlion, and

r.urlawfully anticompetitive and, if not stopped by ju<lgment, monopolistic ef I'ects, as tollows:

b .

By purposefully causing to be shilted to the recycler$ and the class what properly

should he CHEP's own overhead, direct and indirect costs attendant upon the

ortlinary operation ol'a wood pallet husiness. CHEP raises its rivals' costs to a

non-competitive level when they, CFIEP and recyclets, each scck to supply pallets

to potcntial market place customers.

What would be, absent CHEP's unlawful conduct, a norrnative nnd othctwisc

compctitivc markct for thc acquisition of pallets is transfonned into a market in

which customcrs fbr pallcts arc confrontcd by a market of higher prices as

anificially and unlawfully manipulated by CFIEP. This is true even though CHEP

rnay offer pallets to customers at an ostensibly lower lease r ther thirn sale pricc.

CL^ss AcrroN COMPLAIM - PAGE 3
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Absent CFIEP's unlawful conduct, and in a frcc wood pallet market unburtlenetl

by CHEP's overhead cost shifiing to the prrllet recyclers nnd the class, thc wood

pallet mruket woultl present to the customer a truly competitive price from which

to rrelect amrrng recyclers and CIIEP.

By its conduct as alleged throughout this cornplaint, CHEP's probability of

success at excluding pallet recyclers rnd the class creirtes a harder trr rrurket cntry

hy potential cornpetitive pilllel recyclers who, through applying reasonable

business acurnen and observation to the market in which they would compete with

CHEP, would tbrcgo cntry bccause of the econorlically and artificially itnposcd

barrier constructed by CHEP, making the recycler noncompetitive. Other pallet

rccyclers arc detcrred from cntcring thc market bccausc thc rcasonablc recyclct

contemplating such entry exercising due diligence will obserue that CIIEP enjoys

an arlificially low overhead because of its unlawfr.rl scheme of cost shifting.

II, JURISDICTION AND \'EN[]E

8. This court hari original juristliction under 28 U.S.C. $ 1331 because the federal question

alleged irr this cofilplaint arises urlder the ShefinilTl and Clayton Acts, 15 tl.S.C. $$ l5(a), 15

U.S.C. $ 2 (as arnended) and 26, respectively. The court has original _jurisdiction under 28

U.S.C. $1317 (confcning original jurisdiction arising under any act tegulating comrncrcc or

protccting tradc and comnlcrcc against restraints and mrrnopolies).

9. Venue is proper in this district and coufi pursuant to 15 U.S.C. $ 26 lClayton Act $ 4],

bccausc intcrstatc commerce significant to this action has heefl carried rrn, in part, within this

district and arnong the several states. Venue is plopcr as wcll undcr 28 U.S.C. S I391.

CI.,ASS ACTION COMPI,AINT _ PAGE 4

Case 2:08-cv-02012-RTD   Document 1    Filed 02/06/08   Page 4 of 30



12.

t0. Venue is additionally proper in this district under 15 U.S.C. $$ I5(a), and 22:

"Any suit, action, or proceeding undcr the antitrust laws against a corpolatioll
may be brought not only in the.judicial district whcrc it is an inhabitant, but also
in any district where it may bc found or transacts busincss; and all proccss in such
cases rnay be served in the district rrf which the corporation is an inhabitant, or
wherever it mly be fttund."

I l. CHEP is found or transacts husiness i the Westem District ol'Arkansasi and, in part, thc

clairns assefted in the present action arose in this district. CHHP regularly and contiuuously

conducts business in interstate commerce between ard amonc thc several lower 48 United States.

Thc intcrstatc tradc and cornmcrcc descdhed in this actirrrr hirs heen carried out. in part, within

the Westem District oI Arkansas.

III. THE PARTIES

The narned plaintitl.r and reptesentatives of'the cla$$ o[ pallet recyclers are:

a. BEST PALLETS INC. and BEST INDUSTRIAL PALLETS. L.L.C.. bv and

through theii President anil owner JAMES I.. TAYI-OR, is a cttllective eTttity aTld

resident doing business at II05 Ballman Rd, Fort Smith, AR 7290I;

b. IINOLAP PALLET & CRATING, INC., by and through its Presidr:nt and Owner

WILLIAM M. CI-ARK, is a resident o[ Tennessee doing business at 2l I I N.

Thompson Lanc, Murfrccsboro, TN 37129;

c. ITNOLAP PALLET & CRATINC, L.L.C., by and through its Half-Owner

WII-I-IAM M. CLARK, is a resident of Teruessee doing business at 100 Best

Industrial Drive, Jonesboro, AR 72401;

PALLET EXPRESS, INC., by turd through its Vice-President and Owner LYNN

RIDGE BELL, is a resident oi North Carolina doing business at 2821 Assemhly

Road, Gneensboru, NC 27405; and,
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e. GOEMAN'S WOOD PRODIJCTS, INC., by and through its President and Owner

DANNY J. GOEMAN, is a rcsidcnt of Wisconsin doing br.rsiness at 5840 Hwy.

60 East, P.O. Box 77O24O, Hartfbrd, WI 53027-0240;

13. The CHEP De(endants are group ol'related lirreign and dornestic erltitics ctrgagcd itr thc

busincss of sclling, renting, collecting, conditioning and reissuing pallets in every district in the

United States:

BRAMBLES INIIUSTRIES. lNC. and BIL4MBLES NORTI{ AMERICA, INC..

d,rbia CHEP USA, may bc found at 8517 Park Clircle, Suite 400, Orlando, FL

3?8 | 9-9040 fbr the pulpose of service of process.

IV. FACTS
A, Wood Pallets Are Introduced Into Commerce

14. Since its irrtroductio irr the early 20th century, the wtrtrd pallet has becomc a corncrstonc

of American coflrmerce. The advancement of packaging in the transporl aml merchandizing o[

raw materials and manutactured gtrods created the increased use of pallets becausc packagcd

goods' surfaccs allowed for stacking and sccuring in bulk thus making pallet rlovement

econornical. A *inglc cmploycc using a fotklifi or hand-drawn pallct jack can llow safely tnove

Iar more raw nraterials or tjnished product$ than afl anny of his predecessots could havc douc at

thc tum of the century and do so economically and safely.

15. Palletized loads allow for rnuch quicker turnaround of rail cars, ships antl transport

trucks. They also increase warehouse storage capacity and the swift movement of materials

thcreby reducing the need for additional warehouse capacity. Virtually all raw matelial and

l'inisherl producur are transpotted on wood pallet$ to and liofi producers, tnanufacturcrs,

distribr.rtors, and retailers across the country dr.rring their joumey through the production, sale and

use in trtday's distributive processes.
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16. Standard sizc pallcts (48" x 4t)"). thc type of wood pallet most widely used in the U.S.,

carry loads ol'up to 2000 pttunds. Over a half billion pallets are manufacturcd annually and

approximately two billion pallets ale cunently in use in lJnited States c()firrllerce. (Below arc

pictures a CHEP-blue-wood pallet and a wood pallet).

fl. Wood pallets are fungible. CIFIEP pallets are distinguishable in appearance from trther

pallets in circulation onlv due to their blue painted surfaces and the acronym "CHEP" painted on

the pallet with worrls asserting pcrpetual ownership.

B, The Wood Psllet Business; Sold or Leflsed

18. There are essentially two business moilels utilized in the wood pallet busirtess: thc "salc

rnodel" and the "lease model." The sale of pallets has tra<litionally been the dornirtant husitrcss

model in the United States. A far gleater portion of the market for wood pallets in the llnited

States ['ollows the "sale model" as opposed to the "lease model."

CLASS AcrrroN CoMPLAIN I' - PACE 7
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19. [n the "sale rnodel," a seller offers the pallet for a price to a purchaser needing it for

tran$port or storage of goods. Owuership of the pallet transfers frour the seller o[ the p:lllet to its

purchaser - generally a manulrrcturer or disttihutor - and there is no agrccmcnt bctwceu the

parties nor is there an obligation to retum the pallet to its seller once the pallet is sent through thc

buyer's distributive process.

20. In Lhe sale model, the purchaser of a wtrtrd pallet rnay use the pirllct to ship its raw

material or cornpleted product to its customer. In this tlpe of transaction the user at the end of

the distrihution proccss is not thc party that arrangcd tbr or purchascd thc wood pallet.

21. In a typical ditttributifil scenadrl wood pallets upon which products arc loadcd, stored,

transponcd or uscd accurnulatc at an cnd user's site. Also typically, these pallets become excess

to the end user, they :lre nr)t needed and the end user is lefi with the burde 

 

and addcd cxpcnse of

storing or disposing of thern. The pallets accumulated on the entl user's property are mttst tltien

so burdensorne that he is a[\ious to be relieved of thern to accommodate ;rriving goods md,

often to comply with locul ordinances, health or tlre codes.

22. The "lease model" differs fiom thc "sales rnodel" in two important rcspccts. lhe

acquiring business leases a pallet rather than purchase it. The pallet lessor, CFIEP, and lessee

enter into an agreenrent that the pallet will he retumed to the lessor once the joumey lbr which

thc pallct was lcased is cornplete. The lease business model is more complicated because it

involves the logistics and costs associated with the tracking aml securing the return of'the lcascd

pallet. For these reasons the lease rnodel has bccn lcss conlmon in thc Unitcd Statcs nmrket.

C, Accumulated Pallets Lead to a
Secondary Msrket for Psllet Recyclers

23. As a result of'the predoTnirrance of the sale model, a $econdary rnarket devclopcd over

decades for excess wood pallcts that accumulate at an end user's place of business or property.

CI-As.s AcTIoN CoMPLAINT - PACL 8
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Entrcplcnrlurs saw n business opporlunity to solve the end user problem with the accurrtulatiotr of

wood pallets by mtrking them prol'itable as a husiness and cr)nvenient through rcduction to the

end user trf his costs incurrcd by having thcrn accumulate. The imrovative business of removing

unwantcd pallets eventually served to accoulmodate an eve[ increasing demand ltrr retumttrg

used or rcnunufacturcd pallcts at a lower price to the streflm of interstate courmerce. The

prescient and resourceful businessmerr who errterdd this ularket hccamc kuown as pallet

recyclers. lt is they, the pallet recyclers, who comprise the proposecl class; each n:rrtred plaintitT

is a pallet recyclet.

24. The secondaty market of' recycled pallets has traditionally involvcd an agreement

rcquiring thc class member(s) to relnove unwanted pallets from the end user's prttpetty. IJptrn

taking possession ol'the used pallets the recycler is iicc to repair thcrn and to offer the pallets for

sale to any entity or individual, thus reintroducing the wood pallets into the tlistributive strearn of

cotttntctcc.'

2-5. Within the wood pallet industry the prirctice of removing prllets tiom an cnd uscr's site

has bccomc known as "spotting ald switching trailers," "drop and hook trailers" or "rweeping

the dock," among othet colloquial ternrs. These are tenns uniqrre to the palldt rccycling business

dcscribing thc recycler's obligation and methodology of removing all of the end user's wrvrd

pallcts.

26. lJnder the traditional agreernent bctwccn an cnd uscr and a pallct rccycler, the recycler

rnust take all of the user's wood pallets inespective of the source or methotl hy which the ertd

useil acquired nny specilic wrxrd pallet. The agreernent is universally an all-or-nothing

I Wrxrrl prrluct rhta inalic tcs thr rccycli g rnd re.use ol wood prllets preverlls the cutting Df nri l l ions of uees each
vear.

CI,ASS ACTION COMPLAINT _ PAGE 9
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proposition. Thus, Lhe p llet recyclet r u$t irgree to rerft)ve all unwanted pallcts; inclr.rding

CHEP's blue.

21. An end user benefits from the removal o[ all excess w(]od pallet$ by the class by a

reduction in his cost attributablc to the pallcts, convcnicnce of having urcluttcrcd dock or storage

spacc and. oftcn, compliancc with local health or other ordinances. In some instances the

recycler pays the end user for his acquisition of all wood pallets; including CHEP's blue pallcts.

D, CHEP Origins in Australia

28. The defendant CHEP's involvement in the wood nallet business can be tracecl hack ttl

World War II. Frorn l94l - 1945, the Australian govemrnent dcvclopcd thc "Allicd Materials

Handling Stalding flommittee" to provide efficient handling of war matiriel. When the war

crrdcd, thc Amcrican military bascs in Ar.rstralia wcrc closcd lcaving an abundance of materials-

handling equipment, including wood pallets. With this asset base antl an established ntilitary

transportatiorvwarchousing infrastructurc, the Australian govcrnment continued to operate the

industry. This govemrnental organization was known as t}e: "Comnronwealth Handling

Equipment Pool," known by its acronyrn "CtlEP."

29. ln 1949 thc Australian govcmmcnt privatizcd CHEP and mandated its sale. In 1958, an

Australian husiness entity, Brambles, acquired CIIEP. CHEP experienced rapid growth alier its

acquisition, and within a few years operatetl the largest pool ol' pallets ir'l lhe southern

henrisnhere.

30. Upon inlbrmation and belief CHEP presently employs rnore than 7,700 people and

operates in 44 countrics to issuc. collcct. condition and rcissnc approxirnatcly 3tJO million pallets

t'rorn a glohal network of service centers. CHEP claims to serve approximatcly 300,000

customers and engaged in many millions of blue pallet movements each day.
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E. CHEP in the United States: "Closed Loop Rental Model"

31. The CHEP tlel'enilant entered the II.S. wrttrd pallet market in the early I990s and qr.rickly

became the largest wood pallet supplier in the U.S. On a recurring, daily hasis CHEP has as

marly as 90- I00 rnillion pallets circulating in the U.S. market. Being blue, CFIEP pallcts arc

easily identiliable and distingrrishahle fionr other wood pallets.

32. tn addition to CHEP's anticompctitivc conduct vis-a-vis the class described below, the

same unlawlul corlduct creates a pallet marketplace dysfiurctio 

 

for customers seeking prices

flrom members o[ the class and CFIEP. Thrt dyslLrncriorl tlkes the f'onn of pallct customers

paying higher prices for pallets thtur would occur in a truly competitive market free of CHEP's

manipulations. Afier CHEP's irrtroduction of the closed loop rental modcl class rnernbers' offers

to sell pallets were, of necessity higher tharr they would be in a free, competitive market due to

thcir bcaring the added CHEP pallet costs. Customers are thus confrontetl with those artilicially

higher ol'l'ers to sell frrrn recyclers that permit CHEP to ot'fbr an ostcnsibly lowcr but actually

higher than cr)mpetitivc priccs. This is truc whcther thc CHEP offcr is prcscnted in the form of a

rental or sale. The prices to pallet cust()mers dre artificidlly inllated ard what wonld othcrwisc

be a free market is skewetl hy CFIEP's anticompetitive conduct t() the injury of the wood pallct

markct and custourers requiring pallets for commercial purposes in interstate commerce.

33. By CHEP's forceable imposition of its business costs ou the class, it :iucce$strrlly

li)recloses d portion of the wood pallet markct to class mcnrbcrs by tbrcing thern to rnake higher

thln cofirpetitive otlbrs to potential clrstorners t'or wood pallets. CHEP's fbrcclosure does not

flow Irum any business dcufien, et'l'iciency or lawlul husiness practices irr thc rnarkct for wood

nal lets.

CL,ASS ACTTON COMPI,AINT _ PA(}E I I
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34. Wren CF{EP entered the [I.S. wtxxl pilllel market it utilized the less cor rnotr "lcasc

modcl" trusincss plan, as dcscribcd abovc. Undcr thc lcasc rnodcl CHEP owns and rnaintains

pallets so that they could be pooled and rented to customers. Once a wood pallet reachetl its

Unal dcstirntion, it was to bc rctumcd to thc CHEP pallct pool by agrccmcnt so as to cleate l

ongrring cycle ol'rerltal, repair, and retum. The CHEP lease rn$del i$ kntrwn iR the irrdustry as a

"closetl loop rental model."

35. LIHEP's lcasc agrccmcnts includcd a fcc structurc charging diffcrcnt amounts based on

how its pallets were used, and additional fees if a pallet was not retumed. The key provision ttl-a

LIHEP leasc arrangement was that a participant in thc pallct movement system was responsible

Iirr retrieval and retum ol the leased pallets to the CHEP p.rllet pool.

F. CIIEP's Modified Model in the United States: '*AVft'for Business Expansion

36. To c hancc and cxpcditc its pcnctration into the U.S. rrnrkct CHEP moditicd its "closcd

loop rental model" in 1997. The new CFIEP business model was called the "Accelerated

Volumc Program," or AVP. Unlikc thc "closcd loop rcntal rnodcl," thc AVP did not require

CIIEP customer$ to return pallets to the CIIEP pallet pool.

37 . C-'HEP moditicd its busincss modcl to crcatc inccntivcs for manufacturcrs ald initial users

to bccomc CHEP custorners. CHEP also addcd t'ccs to protcct itsclf in thc cvcnt its wood pallets

were losl or not retumed to the CHEP pallet pool.

38. The AVP proved highly successful in cxpanding CHEP's customcr base and the total

number of wood pallets it placed in circulation. 
'the 

AVP program enabled CIIEP to flood the

market with blue wood pallets. As a result of the AVP CHEP added thousands of new

cu$t(lmer$-
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