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IN THE UNITED STATES DISTRICT COURT
FOR THE WESTERN DISTRICT OF ARKANSAY

BEST PALLETS INC. and BEST INDUSTRIAL
PALLETS, L.L.C., by and through their President and
Owner JAMES L. TAYLOR; ITNOLAP PALLET &
CRATING, INC., by and through its President and
Owner WILLIAM M. CLARK:; ITNOLAFP PALLET
& CRATING, L.L.C., by and through its President and
Half-Owner WILLIAM M. CLARK; PALLET
EXPRESS, INC., by and through its Vice-President
and Owner LYNN RIDGE BELL.; and GOEMAN"S
wOOD PRODUCTS, INC., by and through its
President and QOwner DANNY J. GOEMAN, for
themselves and all others similarly situated,
PLAINTIFEFS AND PROPOSED CLASS
REPRESENTATIVES,

Vs,
BRAMBLES INDUSTRIES, INC., and BRAMBLES

NORTH AMERICA, INC., d/b/a CHEP USA,
DEFENDANTS.

ISTRICT COURT
RICT
l[E% ARKANSAS

FEB U 6 2008

CHRIS R. JOHNSON, CLERK
DEPLTY CLERK

Case No: 0&:57 '020/ 5'\
yar

Judge:

CLASS ACTION COMPLAINT—
FOR DAMAGES, INJUCTIVE
RELIEF, COSTS AND
ATTORNEYS FEES
I5U08.C.§2,15US8.C. § 15(a)
[Clayton Act § 4|, 13 U.S5.C. § 26
[Clayton Act § 16] and 15 U.S.C. § 20
[as amended by Section 4; Clayton Act
1I5U8C. §15115US8.C. §22 - Rule
23(b)(3) Federal Rules of Civil
Procedure | The Class Action Rulce|

PLAINTIFFS REQUEST A JURY
TRIAL - Rule 33(bh) Federal Rules of
Civil Procedure

Plaintiffs Best Pallets Inc. and Best Industrial Pallets, I.L.C., by and through their

President and Owner James L. Taylor; ITNOLAP Pallet & Crating, Inc., by and through its

Prcsident and Owner William M. Clark; ITNOLAP Pallet & Crating, L.L.C., by and through its

Hall-Owner William M. Clark; Pallet Express, Inc., by and through its Vice-President and

Owner Lynn Ridge Bell; and Goeman's Wood Products, Inc., by and through its President and

Owner Danny J. Goeman, on behalf of themselves and all others similarly situated {collectively

referred o as “Pallet Recyclers™), bring this action for rclief against defendants Brambles Inc.

and Brambles North America, Inc., d/b/a CHEP USA,,

[n support of Plaintiffs’ Class Action Complaint, the pallet recyclers allege as follows:
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I. NATURE AND SUMMARY OF THE ACTION
l. This 1s a class action brought under the Sherman Antitrust Act 15 U.S.C. § 2, 15 U.5.C.
§ 15(a) [Clayton Act § 4] and 15 U.S.C. § 26 [Clayton Act § 16], to address anticompetitive
conduct by a major enterprise in the wooden pallet industry. Pallets are portable wooden
platforms used to facilitate the transportation and storage of raw materials, other goods and
finished products trom manufacturers or distributors to end users, typically retailers. Pallets are
used in virtually all industries across the United States. (See photos of paliets at Paragraph 16 below).
2. The entities and individuals named as plaintiffs (“pallet recyclers™ or “recyclers™) are in
the business, either partially or exclusively, of recycling wood pallets, these pallet recyclers
constitute the class proposed. The pallet recyclers generally gather pallets from end users, repair
them if necessary, and offer the recycled pallets for sale to manufacturers and others requiring
them for transport or storage; i.e.; the recycled paliet market.
3. The pallet recyclers file this action on behalf of themselves and all similarly situated
entities and individuals in the lower 48 states of the United States engaged in the business of
wood pallet recycling. They seek threefold actual monetary damages, costs of suit, including
reasonable attorneys fees, and injunctive relief, as provided by 15 U.S.C. § 2, 15 U.S.C. § 15(a)
[Clayton Act § 4], 15 U.5.C. § 26 [Clayton Act § 16] and 15 U.5.C. § 20 |as amended by Section
4; 15 U.S.C. § 22, and trial by jury, FED. R, Ctv. P, 38(b).
4. The defendant (“CHEP™) is in the business of manufacturing, repairing and leasing wood
pallets Lo manufacturers and others requiring pallets for transport or storage. The pallet recyclers
and CHEP compete in the market for placement of wood pallets with manufacturers and others

who use wood pallets in their business and commerce.
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5. The pallet recyclers allege that CHEP has used and continues to usc threats of legal
action against them, as well as actual lawsuits, civil and criminal with the intent of unlawfully
transferring a portion of its business operational costs onto the pallet recyclers.  Such costs,
which would otherwise have been bome by CHEP, relate to costs associated with the retrieval,
transport, sorting, handling and storage of CHEP pallets in addition to the gencral business costs
attributable to CHEP's pallets.

6. CHEP’s business conduct is intended to decrease its own costs of doing business, while
at the same time raising the recyclers’ costs to levels that make them non-competitive against
CHEP in the woaod pallet market.

7. As is more comprehensively described below, CHEP has used its economic strength to
develop and maintain a systemn of pallet distribution that is anticompetitive in its intent and
effect. The CHEP system, and its conduct in furtherance thereof, causes market distortion, and
unlawfully anticompetitive and, if not stopped by judgment, monopolistic effects, as tollows:

a. By purposefully causing to be shifted (o the recyclers and the class what properly
should be CHEP's own overhead, direct and indirect costs attendant upon the
ordinary operation of a wood pallet business, CHEP raises its rivals’ costs to a
non-competitive level when they, CHEP and recyclers, each seck to supply pallets
to potential market place customers.

b. What would be, absent CHEP's unlawful conduct, a normative and otherwise
competitive market for the acquisition of pallets is transformed into a market in
which customers for pallets arc confronted by a market of higher prices as
artificially and unlawfully manipulated by CHEP. This is true even though CHEP

may offer pallets to customers at an ostensibly lower lease rather than sale price.
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Absent CHEP’s unlawful conduct, and in a free wood pallet market unburdened
by CHEP's overhead cost shifting to the pallet recyclers and the class, the wood
pallet market would present to the customer a truly competitive price from which
Lo select among recyclers and CHEP.

c. By its conduct as alleged throughout this complaint, CHEP’s probability of
success at excluding pallet recyclers and the class creales a barrier to market entry
by potential competitive pallet recyclers who, through applying reasonable
business acumen and observation to the market in which they would compete with
CHEP, would forcgo entry because of the economically and artificially imposed
barrier constructed by CHEP, making the recycler noncompetitive. Other pallet
recyclers arc deterred from cntering the market because the reasonable recycler
contemiplating such entry exercising due diligence will observe that CHEP enjoys
an artificially low overhead because of its unlawful scheme of cost shifting.

Il. JURISDICTION AND VENUE
8. This court has original jurisdiction under 28 U.S.C. § 1331 because the federal question
alleged in this complaint arises under the Sherman and Clayton Acts, 15 U.S.C. §§ 15(a), 15
U.S.C. § 2 (as amended) and 26, respectively. The court has original jurisdiction under 28
U.S.C. §1337 (confecrring original jurisdiction arising under any act regulating commecree or
protecting trade and commerce against restraints and monopolies).
9, Venue is proper in this district and court pursuant to 15 U.S.C. § 26 [Clayton Act § 4],
because interstate commerce significant to this action has been carried on, m part, within this

district and among the several states. Venue is proper as well under 28 U.S.C. § 1391.
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10. Venue is additionally proper in this district under 15 U.S5.C. §§ 15(a), and 22:
“Any suit, action, or proceeding under the antitrust laws against a corporation
may be brought not only in the judicial district wherc it is an inhabitant, but also
in any district where it may be found or transacts business; and all process in such
cases may be served in the district of which the corporation is an inhabitant, or
wherever it may be found.”
11. CHEP is found or transacts business in the Western District of Arkansas; and, m part, the
claims asserted in the present action arose in this district. CHEP regularly and continuously
conducts business in interstate commerce between and among the several lower 48 United States.
The interstate trade and commerce described in this action has been carried out, in part, within
the Western District ol Arkansas.
ITI. THE PARTIES
12, The named plaintiffs and representatives of the class of pallet recyclers are:
a. BEST PALLETS INC. and BEST INDUSTRIAL PALLETS, L.L.C., by and
through their President and owner JAMES 1.. TAYL.OR, is a collective entity and
resident doing business at 1105 Ballman Rd, Fort Smith, AR 72901;
b. ITNOLAP PALLET & CRATING, INC., by and through its President and Owner
WILLIAM M. CLARK, is a resident of Tennessee doing business at 2111 N,
Thompson Lane, Murfreesboro, TN 37129,
C. ITNOLAP PALLET & CRATING, LL.C, by and through its Half-Owner
WILLIAM M. CLARK, is a resident of Tennessee doing business at 100 Best
Industrial Drive, Joneshoro, AR 72401;
d. PALLET EXPRESS, INC., by and through its Vice-President and Owner [LYNN

RIDGE BELL, is a resident of North Carolina doing business at 2821 Assembly

Road, Greensboro, NC 27405; and,
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e GOEMAN’S WOOD PRODUCTS, INC., by and through its President and Owner
DANNY J. GOEMAN, is a resident of Wisconsin doing business at 5840 Hwy.
60 East, P.O. Box 270240, Hartford, WI 53027-0240;
13.  The CHEP Delendants are a group of related loreign and domestic entitics cngaged in the
business of selling, renting, collecting, conditioning and reissuing pallets in every district in the
United States:
a. BRAMBLES INDUSTRIES, INC. and BRAMBLES NORTH AMERICA, INC.,
d/b/a CHEP USA, may be found at 8517 Park Circle, Suite 400, Orlando, FL
32819-9040 for the purpose of service of process.

IV. FACTS
A. Wood Pallets Are Introduced Into Commerce

14. Since its mtroduction in the early 20th century, the wood pallet has become a cornerstonc
of American commerce. The advancement of packaging in the transport and merchandizing of
raw materials and manufactured goods created the increased use of pallets because packaged
goods' surfaces allowed for stacking and securing in bulk thus making pallet movement
economical. A single employce using a forklift or hand-drawn pallet jack can now safely move
[ar more raw materials or finished products than an army of his predecessors could have done at
the turn of the century and do so economically and safely.

15.  Palletized loads allow for much quicker turnaround of rail cars, ships and transport
trucks. They also increase warechouse storage capacity and the swift movement of materials
thereby reducing the need for additional warehouse capacity. Virtually all raw material and
finished products are transported on wood pallets to and from producers, manufacturers,
distributors, and retailers across the country during their journey through the production, sale and

wse in today’s distributive processes,
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16.  Standard size pallets (487 x 407), the type of wood pallet most widely used in the U.S.,
carry loads of up 10 2000 pounds. Over a half billion pallets are manufactured annually and
approximately two billion pallets are currently in use in United States commerce. (Below are

pictures a CHEP-blue-wood pallet and a wood pallet).

17.  Wood pallets are fungible. CHEP pallets are distinguishable in appearance from other
pallets in circulation only due to their blue painted surfaces and the acronym “CHEP” painted on
the pallet with words asserting perpetual ownership.

B. The Wood Pallet Business; Sold or Leased
18.  There are essentially two business models utilized in the wood pallet business: the “sale
model” and the “lease model.” The sale of pallets has traditionally been the dominant business
model in the United States. A far greater portion of the market for wood pallets in the United

States {ollows the “sale model” as opposed to the “lease model.”
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19.  In the “sale model,” a seller offers the pallet for a price to a purchaser needing it for
transport or storage of goods. Ownership of the pallet transfers from the seller ol the pallet to its
putchaser — generally a manufacturer or distributor — and there is no agreecment between the
parties nor is there an obligation to return the pallet to its seller once the pallet 15 senl through the
buyer’s distributive process.

20.  In the sale model, the purchaser of a wood pallet may use the pallet to ship its raw
material or completed product to its customer. In this type of transaction the user at the end of
the distribution process is not the party that arranged for or purchased the wood pallet.

21 In a typical distribution scenario wood pallets upon which products arc loaded, stored,
transported or used accumulate at an end user’s site. Also typically, these pallets become excess
Lo the end user, they are not needed and the end user is left with the burden and added cxpense of
storing or disposing of them. The pallets accumulated on the end user’s property are most often
so burdensome that he is anxious to be relieved of them to accommodate arriving goods and,
often to comply with local ordinances, health or tire codes.

22, The “lease model” differs from the “sales model” in two important respects. The
acquiring business leases a pallet rather than purchase it. The pallet lessor, CHEP, and lessee
enter into an agreement that the pallet will be returmed to the lessor once the journey [or which
the pallet was leased is complete. The lease business model is more complicated because it
involves the logistics and costs associated with the tracking and securing the return of the leased
pallet. For these reasons the lease model has been less common in the United States market.

C. Accumulated Pallets Lead to a
Secondary Murket for Pallet Recyclers

23, As aresult of the predominance of the sale model, a secondary market developed over

decades for excess wood pallets that accumulate at an end user’s place of business or property.
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Entrepreneurs saw a business opportunity to solve the end user problem with the accumulation of
wood pallets by making them profitable as a business and convenient through reduction to the
end user of his costs incurred by having them accumulate. The innovative business of removing
unwanted pallets eventually served to accommodate an ever increasing demand for returning
used or remanufacturcd pallets at a lower price to the stream of interstate commerce. The
prescient and resourceful businessmen who entered this market became known as pallet
recyclers. It is they, the pallet recyclers, who comprise the proposed class; each named plaintiff
15 a pallet recycler.

24,  The secondary market of recycled pallets has traditionally involved an agreement
requiring the class member(s) to remove unwanted pallets from the end uset’s property. Upon
taking possession of the used pallets the recycler is free to repair them and to offer the pallets for
sale to any entity or individual, thus reintroducing the wood pallets into the distributive stream of
commerce.’

25. Within the wood pallet industry the practice of removing pallets from an end uscr’s site

EE T

has become known as “spotting and switching trailers,” “drop and hook trailers” or “sweeping
the dock,” among other colloguial lerms. These are terms unigue to the pallet recycling business
describing the recyeler’s obligation and methodology of removing all of the end user’s wood
pallets.

26. Under the traditional agreement between an end user and a pallet recyeler, the recycler

must take all of the user's wood pallets iirespective of the source or method by which the end

used acquired any specific wood pallet.  The agreement is universally an all-or-nothing

' Woad product data indicates the recycling and re-use of wood pallets prevents the cutting of miilions of tees each
yedr.
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proposition.  Thus, the pallet recycler must agree to remove all unwanted pallets; including
CHEP’s blue.
27.  An eund user benefits from the temoval of all excess wood pallets by the class by a
reduction in his cost attributable to the pallets, convenience of having uncluttered dock or storage
spacc and, often, compliance with local health or other ordinances. In some instances the
recycler pays the end user for his acquisition of all wood pallets; including CHEP's blue pallets.
D. CHEPF Origins in Australia
28. The defendant CHEP's involvement in the wood pallet business can be traced back o
World War I[I. From 1941 - 1945, the Australian government developed the “Allicd Materials
Handling Standing Committee™ to provide efficient handling of war matériel. When the war
ended, the American military bascs in Australia were closed leaving an abundance of materials-
handling equipment, including wood pallets. With this asset base and an established military
transportation/warchousing infrastructure, the Australian government continued to operate the
industry. This govemmental organization was known as the: “Commonwealth Handling
Equipment Pool.” known by its acronym “CHEP."”
29, In 1949 the Australian government privatized CHEP and mandated its sale. In 1958, an
Australian business entity, Brambles, acquired CHEP. CHEP experienced rapid growth after iy
acquisition, and within a few years operated the largest pool of pallets in the southern
hemisphere.
30.  Upon information and belief CHEP presently employs more than 7,700 people and
operates in 44 countries to issue, collect, condition and reissue approximately 300 million pallets
from a global network of service centers. CHEP claims to serve approximately 300,000

customers and engaged in many millions of blue pallet movements each day.
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E. CHEP in the United States: “Closed Loop Rental Model”

31.  The CHEP defendant entered the 1.5, wood pallet market in the early 1990s and quickly
became the largest wood pallet supplier in the U.S. On a recurring, daily basis CHEP has as
many as 90-100 million pallets circulating in the U.S. market. Being blue, CHEP pallcts arc
casily identiftable and distinguishable from other wood pallets.

32, In addition to CHEP’s anticompetitive conduct vis-a-vis the class described below, the
same unlawful conduct creates a pallet marketplace dysfunction for customers seeking prices
from members of the class and CHEP. That dysfunction lakes the form of pallet customers
paying higher prices for pallets than would oceur in a truly competitive market free of CHEP's
manipulations. After CHEP's introduction of the closed loop rental model class members’ offers
to sell pallets were, of necessity higher than they would be in a free, competitive market due to
their bearing the added CHEP pallet costs. Customers are thus confronted with those attificially
higher offers 1o sell from recyclers that permit CHEP to offer an ostensibly lower but actually
higher than competitive prices. This 1s truc whether the CHEP offer is prescnted in the form of a
rental or sale. The prices to pallet customers are artificially inflated and what would otherwisc
be a free market is skewed by CHEP’s anticompetitive conduct to the mjury of the wood pallet
market and customers requiring pallets for commercial purpeses in interstate commerce.

33. By CHEP’s forceable imposition of its business costs on the class, Ut successfully
forecloses a portion of the wood pallet market to class members by forcing them to make higher
than competitive offers to potential customers for wood pallets. CHEP's foreelosure does not
flow from any business acumen, efficiency or lawful business practices in the market for wood

pallets.
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34, When CHEP entered the U.S. wood pallet market it utilized the less common “leasc
modcl™” business plan, as described above. Under the lease model CHEP owns and maintains
pallets so that they could be pooled and rented to customers. Once a wood pallet reached its
final destination, it was to be returned to the CHEP pallet pool by agrecement so as to create an
ongoing cycle ol rental, repair, and return. The CHEP lease model is known in the industry as a
“closed loop rental model.”
35. CHEP’s leasc agreements included a fee structure charging different amounts based on
how its pallets were used, and additional fees if a pallet was not returned. The key provision ol a
CHEP leasc arrangement was that a participant in the pallet movement system was responsible
for retrieval and return of the leased pallets 1o the CHEP pallet pool.

F. CHEP’s Modified Model in the United States: “AVP"” for Business Expansion
36.  To enhance and cxpedite its penetration into the U.S. market CHEP modificd its “closed
loop rental model” in 1997, The new CHEP business model was called the “Accelerated
Volume Program,” or AVP. Unlike the “closed loop rental model,” the AVP did not require
CHEP customers to return pallets to the CHEP pallet pool.
37. CHEP modificd its business model to create incentives for manufacturers and initial users
to become CHEP customers. CHEP also added fees to protect itself in the cvent its wood pallets
were lost or not retumed to the CHEP pallet pool.
38.  The AVP proved highly successful in expanding CHEP’s customer base and the total
number of wood pallets it placed in circulation. The AVP program enabled CHEP to flood the
market with blue wood pallets. As a result of the AVP CHEP added thousands of new

cuslomers.
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