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ORIGINAL FILED "1 CLERK'S OFFICE

IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA . ]
ATLANTA DIVISION MARTTQ 203

LUTHEP D THOM S Dlar!

CHEP USA, a New York Partnership, ) s MiRTY
> it
Plaintiff, ) Case No. 02-CV-2053-BB eputy Clerk
)
Vs. )
)
MOCK PALLET COMPANY, )
A Georgia Corporation, )
)
Defendant. )

REPLY MEMORANDUM OF LAW IN SUPPORT OF
MOCK PALLET COMPANY'S MOTION TO COMPEL

COMES NOW, Mock Pallet Company and files this its Reply Brief in Support of its

Motion to Compel showing the Court the following:

I. ARGUMENT AND CITATION OF AUTHORITY

A. REBUTTAL OF CHEP’S APPLICATION OF THE LAW TO THIS CASE

Chep asserts in its response Brief to Mock’s Motion to Compel that the scope of
discovery is broad. Yet it seeks to restrict discovery and prevent Mock from obtaining
information based on erroneous application of law to the facts of this case. For example: 1)
Contrary to what CHEP asserts on pages 5 through 7 of its Response in Opposition to Mock’s
Motion to Compel, abandonment of personal property can occur in one of two ways: a) from

acts of the owner (either acts of commission or omission). Walden v. Jones, 252 Ga. App. 692 at

694(1)(556 S.E. 2d 892)(2002) (holding that Walden, through his inaction had abandoned certain

personal property in the nature of music memorabilia), See also Maslia v. Hall, 121 Ga. App.

740, at 743 (2)(175 S.E. 2d 48)(1970), (holding that a jury question existed on “the question of

whether or not the Plaintiffs, by failing to remove their property before the deadline given by the

ey
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Defendants, abandoned it) or b) failure to bring an action for the recovery of personalty within
four years. See O.C.G.A. § 9-3-32;

2) Not only is CHEP in error when it asserts that Mock’s abandonment defense is solely
a statute of limitations defense but it is also wrong in stating on page 6 that the statute of

limitations does not apply in this case. Tidwell v. Tidwell, 251 Ga. App. 863, at 865 (554 S.E. 2d

822)(2001), cited by CHEP on page 4, holds that the statute of limitations in a conversion case
becomes viable when the defendant “engaged in an act of dominion hostile to his [the Plaintiff]

ownership rights (citing Gibbs v. Dodson, 229 Ga. App. 64, at 68-69)(2)(492 S.E. 2d 923)(1997).

Thus, the Tidwell Court held that a conversion occurred at the moment the Defendant wrongfully
retained the title to the car. Tidwell, supra, at 864-865.

3) CHEP correctly states that in order for it to establish a prima facie case for
conversion, it 1) must show title to the property, i.e., it was not abandoned or given to a non-
participating distributor, who has no obligation to return it to CHEP or disprove that CHEP sold
the pallet when it collected from its customer a fee in excess of its value for its loss; 2) the right
of possession; 3) actual possession of Defendant; and 4) demand for its return and Defendant’s

refusal. Wood v. Gamer, 156 Ga. App. 351, at 352 (174 S.E. 2d 737, at 738)(1980).

CHEP seeks information from Mock regarding approximately 40,000 CHEP-marked
pallets that Mock currently has, and paliets which Mock no longer has, despite limiting this
lawsuit to approximately 5,000 CHEP-marked fungible pallets in Covington, Georgia'
(Complaint, Par. 15). CHEP’s inability to track the whereabouts of approximately 35,000 CHEP-
marked pallets is ample demonstration of its well documented operational and structural

problems and its abandonment of the pallets (See Exhibit “A”, which is part of industry analyst

' The time for CHEP to have sought to amend this Complaint without leave of Court has long come and gone.
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comments on CHEP’s serious leakage problem). Thus, it is apparent that abandonment is not
only a valid defense, but a relevant issue on which discovery should be obtainable.

4) CHEP characterizes its contracts with its customers as a true lease and on that basis
alone states that the amount CHEP contractually negotiates or collects from its customers for the
abandoned pallets is irrelevant (Brief of CHEP, pgs. 7-10). “Whether a lease is intended as
security is to be determined by the fact of each case.” O.C.G.A. § 11-1-201 (37). Thus, just

because CHEP states the contract is a “true lease™ does not make it so. Ford Motor Company v.

Dowdy, 159 Ga. App. 666, at 668-669 (284 S.E. 2d 679)(1981).
Contrary to what CHEP asserts on pages 7 through 9 of its brief, it is not dispositive as to
the real character and purpose of these agreements with its customers that just because CHEP

claims it retains title in the pallets, that it is a true lease. Citi Leasing Co. v Entertainment Family

Style, Inc., 825 F. 2d 1497, at 1500 (11" Cir. 1987). It is a jury question to be determined on a
case by case basis, whether these contracts are true leases or disguised security transactions.
Herein, there are many factors which make these CHEP transaction sales as opposed to
true leases. For example:
1. CHEP knows up from that 20% of these pallets will not be returned (See Exhibit
“A”).
2. The total sum of the payments, pursuant to the contact, exceeds the original value of
the pallets;
3. CHEP’s customers assume many incidents of ownership, such as the risk of loss;
4. CHEP, upon default or breach of agreement, maintains right to recover the pallet, and
if said pallet is not repaid, said customer will be liable for a charge. The record is

silent as to the amount of said charge.
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In addition, many questions remain on the issue of whether the agreement constitutes
sales or leases, to which CHEP’s attached exemplar agreement is silent:
a) The rental charges of the pallet;
b) The value of the pallet claimed in CHEP’s Complaint to be $20.00 (new or used, in
good condition or in need of repair?);
¢) The amount of the charge to the customers when one of these pallets is abandoned,
not returned or lost;
d) Evidence of depreciation;
¢) Anticipated useful life of the pallets;
f) Evidence of whether the payments made pursuant to the contract are customary in the
industry.
g) What the extra charge is when the pallets are shipped to non-participating distributors
who have no obligation to return them.
Thus, one should not rush to judgment as to the true character of the contract between
CHEP and its customers, as without knowing these details, one cannot make a determination as

to the true nature of the transaction. Ford Motor Company, supra, at 611.

B. APPLYING THE GENERAL PRINCIPLES TO THE SPECIFIC

DISCOVERY REQUESTS, SAID REQUESTS ARE RELEVANT AND

DISCOVERABLE

CHEP offers to produce “any contract between CHEP and any entity Mock identifies his
highly guarded trade secret, to wit, its cutomer list”, on page 11 of its brief. This offer will result
in all likelihood of the production of zero documents, as CHEP engages in a scheme, where it

transfers pallets to customers knowing that at least 20% or approximately 13 million pallets will
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be abandoned or lost and flood the streams of commerce. Thus, the probability that any of
Mock’s customers do business with CHEP is remote.
As stated above, abandonment of personal property can occur from acts of the owner

(either acts of commission or omission). Walden v. Jones, 252 Ga. App. 692, at 694 (556 S.E. 2d

892)(2002). Maslia v. Hall, 121 Ga. App. 740, at 743 (2) (175 S.E. 2d 48)(1970).

Thus, Requests Nos. 7, 8, and 26 and Interrogatory No. 4 are relevant to Mock’s defense
of abandonment. They are aiso relevant to the issue of what the value of each pallet is, whether
the contract between CHEP and its customers is a true lease or a disguised security transaction (a
sale) and the extent of any monetary benefit to CHEP of Mock’s collection, sorting and handling
of any such pallets.

CHEP wrongfully asserts, on page 14 of its brief, that the ownership issue only relates to
CHEP pallets that Mock has converted (approximately 5,000 as set forth in the Complaint).
However, for a determination to be made as to whether CHEP has title to any of these
approximate 5,000 CHEP-marked pallets, one must determine the path these pallets take. Thus,
one must start with CHEP’s initial transaction with its customers, and determine the nature of the
transaction itself and to whom the pallets were sent, to wit, whether they were sent to a non-
participating distributor with no obligation to return the pallets or somewhere else.

CHEP persists in stating that Discovery of CHEP’s litigation expenses is premature, even
though it is one of the elements enumerated in the Complaint as part of their damage claim. It
then states that there is nothing about CHEP’s litigation expenses for Mock to “disprove”
(perhaps that is a tacit admission that such damages are not recoverable). Surely, Mock has a
right to disprove the hours allegedly spent by lawyers on this case, determine whether the time

spent is reasonable, etc. Furthermore, Mock has all the rights of cross examination available to a
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litigator on this issue. Mock should not be required to wait for the date and time CHEP chooses
to receive this relevant information. Hence, CHEP should be ordered to produce the documents
called for in Mock’s Request to Produce No. 30.

The Bueno Memorandum (Request to Produce No. 31) is not privileged as it was the
subject of a newspaper article. It is relevant to the issue of ownership, as it relates to CHEP’s
knowledge of how it has abandoned the pallets, and how it has lost control of the pallet pool and
the structural problem it has with the leakage of millions of pallets. Moreover, it does illustrate
the behavior that CHEP describes in its aptly coined termn on page 22 of its brief, to wit, a
“litigation bully”.

Discovery of other CHEP litigation (Request to Produce No. 37) is also relevant. This is
particularly true with the Buckeye case, as it involves identical issues to this litigation. Given the
fact that depositions have not even started in this case, and Mock has yet to receive the first
document from CHEP, it might also have the positive consequence of reducing the amount of
money and time spent in litigating this case, as there may not be a need to duplicate prior efforts.

The Lozano case was a malicious prosecution case, which CHEP settled for an
undisclosed amount. It enacted out of CHEP’s filing a complaint with law enforcement that
Lozamo criminally converted certain CHEP-marked pallets. Ownership of the pallets was an
issue in that case in which Lozamo was not found to be guilty. Thus, discovery taken in this case
does pertain to CHEP’s allegations that it is the owner of the subject 5,000 CHEP-marked pallets
(Interrogatory No. 33)

With regard to the non-participating distributors, this information is most relevant as it
goes directly to the abandonment issue, as the non-participating distributors have no obligation at

all to return the pallets to CHEP. This is a crucial factor in CHEP’s inability to prove legal title
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as it must do to prove its allegation in its Complaint that approximately 5,000 CHEP-marked
pallets were converted by Mock. The same holds true for Interrogatory No. 8 relating to CHEP’s
accelerated volume program, which entails revealing manufacturers who ship CHEP-marked
pallets to Non-participating Distributors (NPD’s) who can do with the pallets whatever they
choose and who have no obligation to return them to CHEP,

Clearly, this discovery should be allowed as any hardship that CHEP may endure in
producing this discovery (relatively minor for this multi-billion dollar international company) is

slight compared to the benefits to be secured from discovery. Beach v. Olathe, Kansas 203 FRD

480 (D. Kan. 200).
As a result of the foregoing, it is submitted that the Court grant Mock’s Motion to

Compel in its entirety.

This day of March, 2003.

BALLARD, STEPHENSON & WATERS, LLP
Attorneys for Defendant

By: g“’“om

ﬁgene D. Butt
Georgia Bar No. 099987

1148 Washington Street
P. O. Box 29

Covington, Georgia 30015
(770) 786-8123
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Brambles Industries

( L} 27 February 7002

W the fack of contrel of the one-way paliet pool system has encouraged US
rotibr:, such as Wal-Mari, to accelerate the fifing of its DCs with CHEP pallets .1s
refabie ¥ioring platforms. In the UK markel, retatiers aso have their DCs fulof
CHEP palets, however these were fiked at the same rste 83 it inbourxt conversion
rale, hence the pallets maintained similar asset kums to U retailar. In the case of
the US, Wal-Mart is filling its DCs af a faster rate than the inbourd volumes, Yeading
to CHEPF's asset turms being lower than the relailer’s and hence seeing margins and
retuns . We belleve this practiag is likely to continue untit §) all Wal-Mart DCs a5
penwtrated with CHEP pallets (currently estimated to be approximately 8% fult ii:
CHEP adopts & more rigid pricing regima lo discourage this practise (considered
uniikely); and/or @) CHEP and Wal-Mart terminate the contract {considered highh
unitkely).

2) Secondary Ciroyit Uge—The other difficully with the Wal-Mart contract is that CHEP
has agreed for Wal-Mart 0 sund "order picked” paliets to the store levet, known as
the secondary circut. Under the terms of a normal Distributor Agreement, this
represents “misuse”, again something that didn't ocour in the UK pool. The
consequence of such is that &t lowers assel ums (adds a minimum of 7 unpaid days
fo an approximate 67-day paid cycle time), as well as increases the damage rate fo
pallets, due to the use of more damaging equipment such as hand jacks.

Unfortunataly, in the case of Wal-Mart, the paliets are staying s the store level
significantly longer than the T days, sometimes for manths, ac Wal-Mart uses CHEP
pdbbndupuypuﬂwminrbmamm in its garden departnents.

of the poo! {o NPDs—in launching the Accelerated Volume Program (Al

in 1907 CHEPddn’tlppowhmMJthad hmmﬁg&md $alos
representatives n ts to NPDs; and’/ or
The pafiets and product downstresm and then sighing up the NPDs. This

hat resuited in an estimatad 20% of the paliet poal Deing sent to NPDs, distributers
Whe have don't have a contract with CHEP, and hence comply with the care of thé

: There are several ramifications including: i) reduced assel tums;
jii} increase in lost paliets, iv) greater collection
transport costs, V) “Black dilution of
value incorporeied in the Participating Distributor Agreement.

1 is important to note that an slament of these issues also exist in other markets,
but most important ia that they are not of the magnitude of the US, particutarty given
the US's relative immaturity end low penetration. Based on discussions with
industry exparts that have opersted in markets outside of the US, we believe thesa
ssuec are more matarial than usual.

For readers seeking for 8 more detailed discussion please read the foflowing section.

~1
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Brambles Industries
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In our view, the macket has
not faciored these
difficulties into consensus
earings forecasts

3)

2)
3)
4)
$)
6)

N

1

2)

3)

A growmg proportion of pallets being leaked fram the poo! [estirmiated by ™

managemert 10 be 20%) &% paleis are Non Participating Distributors
(NFDS|— an cperatonal problem.

There are several potential consaquences of losing control of

the pa et poot inclugidy:
™ Ty~Adaciipe In asset tums / increase in dwel time for the pook

An ircrease in the dmmage rates of the pallets, and hence increased repair costs
Growing proportion of jost pailets;

Grealar coflection and transport costs resulting from paliet “leakmge”;

‘Black Market® pahet poal protifarstion;

Incraasing litigation (see First Edition, 21 November 2001) where there werp thres
class aclions against CHEP (now two following a setement); and

The dilution of value incorporaled in the Participating Distributor Agreement and the
potential impact that will have on; -

» Signing/converting NPDs to PDs; and
= Mantaining Gurent PDs agroaments.

Wa have maintained our more bearish stance on Brambies for the following reasons: -

While managemen has noted there are operational and structural difficulties within
the US pool, many investors, including those in the UK market, are either not awere
of the issues or are of the view that the issues ars not of any materiality/can be
quickly resolved. We gre not as optimistic snd suspect once these difficulties are
mons widely identified in the market, that the stock i3 likely 10 have a turther round of
earnings downgrades (historically CHEP US EBIT has been forscast by the markst
to grow at rates above 15%) and a potential de-rating of the stock given the short
term downgrade 1o potential ROIC for the US pool;

Maragemant has vet to ba given the opportunity to presemt the materality of these
issues / our concams. Hence we have relied upon industry sources, with some risk
to accuracy. Given i) growing svidence these difficulties are increasing, ) the
rasignation of the Group CEO and CFO in August 2000 (Mr John Flelcher and Mr
Michae! Brown) and the iv) resignation of the CFO of CHEP USA on 9" November
2001 (Mr Roger Mifiar), cainciding with v) savere profit and margin declines in
CHEP USA for the first time since the US pools’ lncaplion we ook the view the risk
profile for the company had increased.

Some of the difficultes may actually have longer iasting implications « the franchise
valus of the US poo! and hence reduce our Brambles Group DCF valuation. Whil:
we axpect profitabiily and returns will be affected for ot least the hext 12 months
{no dramatic recovery expected before 1H34) as a result of theww ssues, we also
expect there will be a medium term downward shift In returns for the US pool,
relative fo the UK/Europe and Australian pools, dus o the pernmnent operational
and struciural differences of the US pool That said, we recopnise the strong pricing
power CHEP ia likely fo have cnoe hear fully penetraind as well &3 the consideratile
critical mans the US potentiafly offers, thus allowing CHEP to increass returmns
closer 10 UK comparable retums in the long term;
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Brambles
Exploring Chep USA’s problems

Recommendation

ghort-term view: market perform
long term view: outperform
relative to: Al Ind (ex Fins)
risk factor: Low
Investment fundamentals

asx code:; BIL
stock price: $10.37
market cap: $9,894m

year end 30 Jun 200Ma 2002 2003 2004e

reporiad e $m 1534 680.7 €400 8035
adjusted & $Sm 3539 6235 7427 9063
gross cashflow $m 6305 17882 18184 20515
cips ¢ 684 1069 1078 1205
cfpe growth % -24p 562 08 118
pocips x 152 9.7 9.6 88
pocips rel x 092 o074 OTE 0TS
ops adj ¢ 3BT 3ITE 442 533
apa growth % -114 30 17.7 204
pe x 268 276 235 194
pe rof x 102 120 114 105
dps ¢ 204 200 70 S0
yiald % 20 19 07 09
franking % 850 600 600 600
BIL vs. All Ind (ex Fins)
Index AS
~ A i o Pl — Ry

Sourca: ASX

Event

MRE has reviewed the Chep USA business since the AGM
announcement that sales have been volafite.

Impact

Brambles’ profit waming sumounding Chep USA has highiighted the
broader problems in Chep USA, namely Wal-Mart's @xcessive use of
pallets and the siow retriaval of pallets issued to the NPD market. Both
have sharpty reduced the asset tum and EBIT margins of Chep USA.
Thus retuen on investment is now half of European levels. '

The profit waming means Brambles has not generated EPS growth for
the last three years. It is Increasingty difficult for investors to simply
accept Chep USA will eventually work, and daliver the same retums as
its European or Australian counter parts,

As svidence of improvement is only expected to start appearing in
FY2003, MRE expects Brambles in the short term will market peform,
trading in a range most likety between $9.50-10.50. Moreover, if the
cirent volatite Chap USA revenue growth does not resume to tha
normalised levels of +20% (by December/January), there is a risk that a
new problem wili appear. Any impairment of the revernue growth will
have a significant impact on both Chep and Brambles valvation.

MRE remains a beliaver in Chep and that it will dominate the US market.
The problems with both Wal-Mart and NPD will naturally resolve as
Chep's share of the dry grocery market increases ecross America. The
first gigns are likely o be evident by the AGM next year, as efficency
gains and Wal-Mart supplier conversion to Chep nears completion. As
thesae signs come through, MRE expects Brambles will re-rate to $12.00.
Thus MRE's longer term recommendation remains outperform.

Analyst

lan Myles (612) 8232 4157

lan.myles@macquarie.com

Analysis

MRE believes there are five issues inside Chep that are weighing down
both the assst turm and margin performance. These issues are:

~- A sales slump post September 11, with growth rates in the business
becoming volatile;

- WakMant still being a sink for new paliets, resulting in poor turms
from these pallets;

~ Non participating distributor pallet poof taking time to develop;

- Efficiency program, including the depot consolidation and 1T
upgrade, having a short term margin impact;

= RPC pool remaining in the start up phase, thus causing an eamings
drag;

W,
Sydney (612) 8232 3434

Londaon (4420} T085 2060 Mursch
Malboutne 13) 9635 8130

Now Yok (212) S486500  Auclang  (34@) 377 6433

{08) 2905%0
25 3727 530 3875 Wi G44) 498 2800

12




Case 1:02-cv-02033-BBM  Document 24  Filed 03/}0/2003  Page 11 of 13
i \

L

Wal-Mart paliets go in — do they ever come out?

The biggest issue Chep faces is Wal-Mart and its use
of paliats. MRE believes Wal-Mart has approximately
Bm pallets, which is between 13-16% of the Chep pallet
pool. The difficulty is these pallets are not tuming over
at the same rates as other distributors (e one time pa
versus 3.5-4x).

mwmmmmmm
was Thal Tor Wal-Mart's client lisf and an encouraging

letter to adopt Chep, C id ide Wal-Mart

Nets for all its distribution DC) free
Ella_l_rg_e. These pallets could be used between the DC
and the store.

MRE's estimate of Wal-Mart Pallet flows

Chep Pallets 'White' Pallets
Ariving Ariving
60% Walkmart 40%
DC
100% Chep Pallets
Wal-mart
Store
Source: MRE

As the chart above indicates, whilst Wal-Mart is using
100% Chep paliets between the DC and the store, not
all pallets arriving at a DC are Chep paliets. As a result
Chep needs to inject pallets into Wal-Mart DC's to meet
the dermnand between the DC and the store. In reality
this means pallets go into WakMart, but are not being
roleased.

Brambles has indicated it believes it has a solution,
although it is unwilling at this stage to detail the plan
(contract renegotiation betwaen Wal-mart and Chep
occurred in September 2001). In MRE’s opinion, the
key is to acceierate the conversion of Wal-marts
suppliers to Chep. With only Chep’s pallets entering
the Wal-mart system, the average paliet turn at Wal-
Mart should naturally improve. For investors, the
solution will take time, as Chep must still convert 1,000
of Wal-Mart's 1,500 customers. This will take unt
FYO03.

e On top of the natural imbalance, \Wal-Mart's success in
growing its share of the US grocersy industry means its
demand on Chep is even greater. thus exacerbating
Chep's problems.

* As aresult MRE believes Chep has US$160 of palets
tied up in Wal-Mart. Based on orve tumn pa, the capital
is generating revenue of only US$ 18-20m. This would
only just cover the depreciation chiarge of the paflets
tied up. Thus the EBIT margin from the Wal-Mart
business may be close to zero.

MRE sees the potential to lift it to 2-3x turn, and Iift
margins back to normal levels. Thiis will add US$100m
{0 revenue and US310-15m to EBIT. The impactis a

2% margin improvement across Chep US over the next
two to three years,

= Evidence of improvement Is unlikely to be available
until FY03.

Non participating distributors —
12-24 months to naturally resolve

s Chep made a deliberate policy decision to go for
growth 12 months ego. The decision meant allowi
paliets 1o be sent to both approved distribu
non participating distributors (NPD's). This is certain
good for tha manufacturers as th j
pallet system. allowing them to save.

e However for Chep, allowing pallets going to NPD's
raises a challenge, as the NPD h&ve no ohligation to

return the pallats o Chep, or any liability if the paliets
are lost,
weost. |

¢ From a risk management perspective, MRE astimates
Chep charges a $2-3 premium for & manufacturer to
send pallets to an NPD. The premium covers a 10% of
pallets being lost, plus a transport cost for Chep to pick
up the pallets.

+ But the push Into the NPD market is like setting up &
new pool. Until the patiet densily increases in the
NPD's, the logistic costs out strip the collection
benefits. The impact is Chep’s pallet turn suffers.

Chaep closed loop being opened
Chep \
Manufacture
/ “\“
Che!) ] Non
Participating Participating
Distributotr Distributor

Macquaris Resserch Ecuites - Essentisle

Brambley - Exploring Chep UEA's problems Friday, I3 November 2001
“




Case 1:02-cv-0205l3-BBM Document 24  Filed 03/12/2003 Page 12 of 13
t

-

As a result of the problems, the disconnect between
Chep's revenue and EBIT growth will expand in FY02,
and the return on funds employed is likely to drop to
10-12%., half that of comparable businesses in Europe
and Australia. This naturally leads to the question of
whather Chep US may not have the same retums as
the other Chep modeis around the world

MRE does not believe this. Chep is in a unique
position, and its product offering will dominate the
market long term. All the distributors MRE spoke to
indicated that using Chep generates savings, and they
afe encouraging suppliers to convert. Suppliers save
from reduced shipping failure.

The problem is that Wal-Mairt, NPD and RPC account
for at least 70% of the additional revenue growth in
Chep. Yst these growth avenues are delivering lower
margins and retumns, resulting in an overall dilution of
Chep's performance in the short term.

Chep US incremental refurns

Chep's weekly sales picture

Gl Rty

2% -

37Ot 170741 3OTOt HOMI1 200801 110001 2S00 K001 230

Source. MRE Estmales

uss 1999 2000 20041 2002 2063 2004
Reverne Change 127 111 130 108 M8 200
EBIT Change 21 15 10 ] 82 88
Increment Marngin (%} 162 138 7.8 28 a79 M1
Inc: In Assets 191 257 402 303 278 22
Incrernental RoA (%) 110 58 25 1.0 295 300

Source: MRE Estimales

MRE expacts it will take another 12 months untit
evidence of improvement occurs. The key indicator will
be conversion of the remaining 1,000 (of 1,500) Wal-
Mart suppliers on to the Chep program. This should
naturally resolve Chep’s problems both in Wat-Mart,
and the NPD pool. Tha sign is simply Chep's share of
the dry grocery marked will increase from 30% to
40-50%.

From a margin perspective, tha table below sets oul

the likely margin improvement as the key problems are
resoived.

Chep's Margin Restorstion

2002 2008 2004 2005
Margin Changes
WakMart Program 1.0 1.0 1.4 02
NPD Progam 0.7 1.5 11 0.1
Efficloncy Program 290
RPC 05 08 1.1
EBIT Margin Change  -1.7 +50 +3.0 +14
EBIT Margin 14.0 19.0 no 234

Source: MRE Estimates

Chep US September & October sales volatility

Chep also reported sales volatility at the AGM that has
impacted group profitability. The major issue is why
volatility in the sales appeared post September 11.

MRE has spoken o mast of Chep’s major
manufacturers and distributors. The common theme !s
demand for groceries has remained strong despite
September 11. Fewer travelling and less eating out
has actually increased demand for grocery. This
feadback does not fit with the volatility in Chep. If
anything, demand should have actually increased!

Chep's managemeant have asked the same question of
their manufacturers, with some feadback indicating
destocking. Whilst this seems odd, two minor
comwnents made to MRE by a leading distributor might
explain the experience Chep's seeing:

-~ The weather in North America has been
unseasonally warm. The wrong types of food are in
the supemmarkets. Thus an irventory buitd is
occurring on the winter foods, and a run down is
occurring of the Autumn foods. Chep is impacted
as pallet hires drop in the transition;

~ Family reunion sizes are smallor, as less travel is
occurring. Whilst tolal demand has not changed,
there may be a risk that the food inventory is in the
wrong place, as the demand is spread more evenly
across the country. Again, that may create a
volatile hiring pattermn as some places are
deslocking, some are not.

Destocking should only be transitional. To restore
balance across all regions, there will need 1o be
additional hiring of pallets. This will need to occur in the
next three to four months. Thus Chep should have a
concrete indication by the first half results in February
that sates pattems have retumed to normal.

From an eamings perspective, MRE expects it will be
hard to recover the lost EBIT, given the seasonality of
the Chep business towards the first half.

Hacouiarie Rassarch Ecuities - Esplntisls
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IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF GEORGIA
ATLANTA DIVISION

CHEP USA, a New York partnership,

Plaintiff, Civil Action File

No. 02-CV-2053

VS,

MOCK PALLET COMPANY,
A Georgia Corporation

Defendant.

B e T i N

CERTIFICATE OF SERVICE

This is to certify that 1 have this day served a copy of the foregoing REPLY
MEMORANDUM OF LAW IN SUPPORT OF MOCK PALLET COMPANY’S MOTION TO
COMPEL upon counsel by depositing a copy of same in the United States Mail in a properly
addressed envelope with adequate postage thereon to:

KING & SPALDING
Chilton Davis Varner

W. Randall Bassett

191 Peachtree Street
Atlanta, Georgia 30303-1763

This Zﬁ B day of March, 2003.

e 045

Eugefe D. Butt
Attorney for Plaintiff
Georgia Bar No. 099987

[Ballard, Stephenson & Waters, L.L.P.
1148 Washington Street

P.O. Box 29

Covington, Georgia 30015
770-786-8123




