
FlLfC ,'y CLERK'S OFFlCc 
U.S~.~ , . ~ to 

MAR 19 2003 

IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF GEORGIA 

ATLANTA DIVISION 

LUTHER n.ru~~~~ c ~i`, ; 
By: r, v 

Case No. 02-CV-2053-BB~ePuty CIer4 

CHEP USA, a New York Partnership, ) 

Plaintiff, ) 

vs . ) 

MOCK PALLET COMPANY, ) 
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discovery is broad. Yet it seeks to restrict discovery and prevent Mock from obtaining 

information based on erroneous application of law to the facts of this case . For example : 1) 

Contrary to what CHEP asserts on pages 5 through 7 of its Response in Opposition to Mock's 

Motion to Compel, abandonment of personal property can occur in one of two ways: a) from 

acts of the owner (either acts of commission or omission). Walden v. Jones, 252 Ga. App. 692 at 

694(1)(556 S .E . 2d 892)(2002) (holding that Walden, through his inaction had abandoned certain 

personal property in the nature of music memorabilia), See also Maslia v. Hall , 121 Ga. App. 

740, at 743 (2)(175 S.E . 2d 48)(1970), (holding that a jury question existed on "the question of 

whether or not the Plaintiffs, by failing to remove their property before the deadline given by the 

1 

A 

ORIGINAL 

REPLY MEMORANDUM OF LAW IN SUPPORT OF 
MOCK PALLET COMPANY'S MOTION TO COMPEL 

COMES NOW, Mock Pallet Company and files this its Reply Brief in Support of its 

Motion to Compel showing the Court the following : 

I . ARGUMENT AND CITA"LION OF AUTHORITY 

A. REBUTTAL OF CHEFS APPLICATION OF THE LAW TO THIS CASE 

Chep asserts in its response Brief to Mock's Motion to Compel that the scope of 
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abandoned it) or b) failure to bring an action for the recovery of personally within 

years. See O.C.G.A . § 9-3-32 ; 

2) Not only is CHEP in error when it asserts that Mock's abandonment defense is solely 

a statute of limitations defense but it is also wrong in stating on page 6 that the statute of 

limitations does not apply in this case . Tidwell v. Tidwell, 251 Ga. App. 863, at 865 (554 S.E . 2d 

822)(2001), cited by CHEP on page 4, holds that the statute of limitations in a conversion case 

becomes viable when the defendant "engaged in an act of dominion hostile to his [the Plaintiff] 

ownership rights (citing Gibbs v. Dodson, 229 Ga. App . 64, at 68-69)(2)(492 S .E . 2d 923)(1997) . 

Thus, the Tidwell Court held that a conversion occurred at the moment the Defendant wrongfully 

I retained the title to the car. Tidwell, supra, at 864-865. 

3) CHEP correctly states that in order for it to establish a prima facie case for 

conversion, it 1) must show title to the property, i .e ., it was not abandoned or given to a non-

participating distributor, who has no obligation to return it to CHEP or disprove that CHEP sold 

the pallet when it collected from its customer a fee in excess of its value for its loss ; 2) the right 

of possession ; 3) actual possession of Defendant; and 4) demand for its return and Defendant's 

refusal. Wood v. Garner, 156 Ga. App . 351, at 352 (174 S .E . 2d 737, at 738)(1980) . 

CHEP seeks information from Mock regarding approximately 40,000 CHEF-marked 

pallets that Mock currently has, and pallets which Mock no longer has, despite limiting this 

lawsuit to approximately 5,000 CHEP-marked fungible pallets in Covington, Georgia 

(Complaint, Par. 15). CHEP's inability to track the whereabouts of approximately 35,000 CHEP-

I marked pallets is ample demonstration of its well documented operational and structural 

'~ problems and its abandonment of the pallets (See Exhibit "A", wluch is part of industry analyst 

The time for CHEP to have sought to amend this Complaint without leave of Court has long come and gone . 
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comments on CHEP's serious leakage problem) . Thus, it is apparent that abandonment is not 

only a valid defense, but a relevant issue on which discovery should be obtainable . 

4) CHEP characterizes its contracts with its customers as a true lease and on that basis 

alone states that the amount CHAP contractually negotiates or collects from its customers for the 

abandoned pallets is irrelevant (Brief of CHEP, pgs. 7-10) . "Whether a lease is intended as 

security is to be determined by the fact of each case." O.C .G.A. § 11-1-201 (37) . Thus, just 

because CHEP states the contract is a "true lease" does not make it so . Ford Motor Company v. 

Dowdy, 159 Ga. App . 666, at 668-669 (284 S.E . 2d 679)(1981) . 

Contrary to what CHEP asserts on pages 7 through 9 of its brief, it is not dispositive as to 

the real character and purpose of these agreements with its customers that just because CHEP 

claims it retains title in the pallets, that it is a true lease . Citi Leasing Co. v Entertainment Family 

Style, Inc. , 825 F . 2d 1497, at 1500 (11ffi Cir. 1987). It is a jury question to be determined on a 

case by case basis, whether these contracts are true leases or disguised security transactions . 

Herein, there are many factors which make these CHEP transaction sales as opposed to 

true leases . For example: 

l . CHEP knows up from that 20% of these pallets will not be returned (See Exhibit 

"A") . 

2. The total sum of the payments, pursuant to the contact, exceeds the original value of 

the pallets; 

3 . CHEP's customers assume many incidents of ownership, such as the risk of loss ; 

4. CHEP, upon default or breach of agreement, maintains right to recover the pallet, and 

if said pallet is not repaid, said customer will be liable for a charge . The record is 

silent as to the amount of said charge . 
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In addition, many questions remain on the issue of whether the agreement constitutes 

sales or leases, to which CHEP's attached exemplar agreement is silent : 

a) The rental charges of the pallet ; 

b) The value of the pallet claimed in CHEP's Complaint to be $20.00 (new or used, in 

good condition or in need of repair?) ; 

c) The amount of the charge to the customers when one of these pallets is abandoned, 

not returned or lost ; 

d) Evidence of depreciation ; 

e) Anticipated useful life of the pallets ; 

Evidence of whether the payments made pursuant to the contract are customary in the 

industry . 

g) What the extra charge is when the pallets are shipped to non-participating distributors 

who have no obligation to return them . 

Thus, one should not rush to judgment as to the true character of the contract between 

CHEP and its customers, as without knowing these details, one cannot make a determination as 

to the true nature of the transaction . Ford Motor Company, supra, at 611 . 

B . APPLYING THE GENERAL PRINCIPLES TO THE SPECIFIC 

DISCOVERY REQUESTS, SAID REQUESTS ARE RELEVANT AND 

DISCOVERABLE 

CHEP offers to produce "any contract between CHEP and any entity Mock identifies his 

highly guarded trade secret, to wit, its cutomer list", on page 11 of its brief. This offer will result 

in all likelihood of the production of zero documents, as CHEP engages in a scheme, where it 

transfers pallets to customers knowing that at least 20% or approximately 13 million pallets will 
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E 

abandoned or lost and flood the streams of commerce . Thus, the probability that any of 

customers do business with CHEP is remote . 

As stated above, abandonment of personal property can occur from acts of the owner 

acts of commission or omission). Walden v. Jones, 252 Ga. App. 692, at 694 (556 S.E . 2d 

MasGa v. Hall , 121 Ga. App . 740, at 743 (2) (175 S .E . 2d 48)(1970) . 

Thus, Requests Nos. 7, 8, and 26 and Interrogatory No . 4 are relevant to Mock's defense 

abandonment. They are also relevant to the issue of what the value of each pallet is, whether 

contract between CHEP and its customers is a true lease or a disguised security transaction (a 

sale) and the extent of any monetary benefit to CHEP of Mock's collection, sorting and handling 

of any such pallets. 

CHEP wrongfully asserts, on page 14 of its brief, that the ownership issue only relates to 

CHEP pallets that Mock has converted (approximately 5,000 as set forth in the Complaint). 

However, for a determination to be made as to whether CHEP has title to any of these 

approximate 5,000 CHEP-marked pallets, one must determine the path these pallets take . Thus, 

one must start with CHEP's initial transaction with its customers, and determine the nature of the 

transaction itself and to whom the pallets were sent, to wit, whether they were sent to a non- 

participating distributor with no obligation to return the pallets or somewhere else . 

CHEP persists in stating that Discovery of CHEP's litigation expenses is premature, even 

though it is one of the elements enumerated in the Complaint as part of their damage claim. It 

then states that there is nothing about CHEP's litigation expenses for Mock to "disprove" 

(perhaps that is a tacit admission that such damages are not recoverable) . Surely, Mock has a 

right to disprove the hours allegedly spent by lawyers on this case, determine whether the time 

spent is reasonable, etc . Furthermore, Mock has all the rights of cross examination available to a 
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itigator on this issue. Mock should not be required to wait for the date and time CHEP chooses 

receive this relevant information . Hence, CHEP should be ordered to produce the documents 

called for in Mock's Request to Produce No . 30 . 

The Bueno Memorandum (Request to Produce No. 31) is not privileged as it was the 

of a newspaper article. It is relevant to the issue of ownership, as it relates to CHEP's 

knowledge of how it has abandoned the pallets, and how it has lost control of the pallet pool and 

structural problem it has with the leakage of millions of pallets. Moreover, it does illustrate 

the behavior that CHEP describes in its aptly coined term on page 22 of its brief, to wit, a 

"litigation bully" . 

Discovery of other CHEP litigation (Request to Produce No . 37) is also relevant . This is 

particularly true with the Buckeye case, as it involves identical issues to this litigation . Given the 

fact that depositions have not even started in this case, and Mock has yet to receive the first 

document from CHEP, it might also have the positive consequence of reducing the amount of 

money and time spent in litigating this case, as there may not be a need to duplicate prior efforts . 

The Lozano case was a malicious prosecution case, which CHEP settled for an 

undisclosed amount. It enacted out of CHEP's filing a complaint with law enforcement that 

Lozamo criminally converted certain CHEP-marked pallets. Ownership of the pallets was an 

issue in that case in which Lozamo was not found to be guilty . Thus, discovery taken in this case 

does pertain to CHEP's allegations that it is the owner of the subject 5,000 CHEP-marked pallets 

(Interrogatory No. 33) 

With regard to the non-participating distributors, this information is most relevant as it 

goes directly to the abandonment issue, as the non-participating distributors have no obligation at 

all to return the pallets to CHEP . This is a crucial factor in CHEP's inability to prove legal title 
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it must do to prove its allegation in its Complaint that approximately 5,000 CHEP-marked 

were convened by Mock. The same holds true for Interrogatory No. 8 relating to CHEP's 

accelerated volume program, which entails revealing manufacturers who ship CHEP-marked 

(pallets to Non-participating Distributors (NPD's) who can do with the pallets whatever they 

choose and who have no obligation to return them to CHEP. 

Clearly, this discovery should be allowed as any hardship that CHEP may endure in 

(producing this discovery (relatively minor for this mufti-billion dollar international company) is 

(slight compared to the benefits to be secured from discovery . Beach v. Olathe . Kansas 203 FRD 

480 (D. Kan. 200) . 

As a result of the foregoing, it is submitted that the Court grant Mock's Motion to 

Compel in its entirety . 

This day of March, 2003 . 

BALLARD, STEPHENSON & WATERS, LLP 
Attorneys for Defendant 

ugene D. Butt 
Georgia Bar No. 099987 

1148 Washington Street 
~ P. O . Box 29 
Covington, Georgia 30015 
(770) 786-8123 
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Brambles Industries 
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Brambles 
Exploring Chep USA's problems 
Event 
" MRE has reviewed the Chep USA business since the AGM 

announcement that sales have bean volatile. 

Impact 
" Brambles' qefil warning surrounding Chap USA has highlighted 9% 

broader problems in Chap USA, namely WaMAart's excessive use of 
pallets and the slow retrieval d pallets issued to the NPD market . Both 
have sharply reduced the asset rum and EBR margins of Chap USA 
Thus carom on kit is now halt d European levels, 

" The profit warning means Brambles has net generated EPS growth for 
the last three years . It is Increasingly difficult far investors to simply 
accept Chap USA will eventually work. and earner me same realms as 
its European a Australian counter parts. 

" as evidence, or imqovemm,t Is only expected m start appearing in 
FY2003, MRE expects Brambles in the short term will market perform, 
trading in a range most likely between $9.50.70.50 . Moreover, ii the 
current volatile Chap USA revenue growth does not resume b the 
ramielisW levels 0(+20% (by DeoecnbeAJanuary), there is a risk that a 
new problem will appear. My impairrtixd of the revenue growth will 
have e slgnfficarN Impact on both Chap and Brambles valuation. 

" MRE remains a believer in Chap and that it AN dominate the US market. 
The problems with both WeMAart end NPD will naturally resolve as 
CAep's share of the dry grocery market increases across America. The 
first signs are likely b be evident by the AGM next year, as efficiency 
gains and Wal-Mart supplier conversion to Chep nears completion . As 
these signs carne through. MRE expects Brambles will re-fate to $72.00. 
Thus MRE's longer term recommendation remains outperform . 

Analysis 

" MRE believes there era five issues inside Chap that are weighing down 
both the asset turn and margin performance . Those Issues ere: 

A sales slump post September 11, with growth rates in the business 
becoming volatile ; 

W al-Mart still being a sink 1a new pallets, resulting in poor alms 
horn these pallets; 

Non participating distribute pallet pool taking time to develop; 

- Efficiency program, Micluding the depot consolidation and R 
upgrade, having a short term margin impact 
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Brambles has indicated it believes it has a solution 
' although H is unwilling at this stage to detail the plan 

(contract ronego6ation between Wet-mart and Chap 
occurred in September 2001). In MRE's opinion, the 
key Is to accelerate the conversion of W aFmarts 
suppliers to Chop . With only Chap's pallets entering 
the WaF-mart system, the average pallet turn at Wai-
Mart should naturally improve. For investors. this 
solution will take time, as Chap must still woven 1,000 
d Wal-Mart's 1,500 customers. This will fake until 
FY03 . 

Source : MRE, Sept Ot 
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Wal-Mart pallets go In - do they ever come out? 

The biggest issue Chap feces is Wa4Mart end ifs use 
of pallets. MRE believes Wal-Mart has approximately 
8m pallets, which is between 1&78% of the Chap pallet 
pool. The difficulty is these pallets are not laming over 
at the same rates as Mher distributors (is one time pa 
versus 3.5-4x) . 

" The original a Chop-
was p1 We1JY18fPs diwnf list nnA en wnmirtagrinn 
latter to adopt Chop . C b provide Wal-Mart with 

.- oaf ets for en as d'isnibuGon tenses roc) See or 
char e. These pellets could be used between the DC -
and the store. 

MRE's estimate of Wal-Mart pallet flows 

Chap Pallets ~ I'WF~ite' PaAe1s 
Arriving Arriving 

6090 ~ yyal-mart ~ 4090 
DC 

100% Chap Pallets 

Wa4-mart 
Store 

SoLne : MIRE 

As the than above Indicates . whilst Wal-Mart is using 
100% Chap pellets between the DC and the stow, not 
all pallets arriving et a DC ere Chap pallets . As a result 
Chap needs to inject pallets into W al-Mart DC's m meet 
the demand between the DC and the store . In reality 
this means pallets go into Wa4MarR but are riot being 
released. 

i 
l 

" On top of the natural imbalance, WaFMarYs success in 
growing its share of the us grocery industry means its 
demand on Chop is even greater, 'thus exacerbating 
Chep a problem. 

" Ps a result MRE believes Chap has USS160 M pallets 
tied up in Wal-Mart Based on one tam pa, the capital 
is generating revenue or only ass 11 &2om . This would 
only just cover the depreciation charge of the pallets 
tied up. Thus the EBIT margin from the Wal-Mart 
business may be dose to zero. 

" MIRE sees the potential M Rft k to 2-3x lam, and lift 
margins back to normal levels . This will add US5100m 
in revenue and USS10.75m b EBIT. The impact is a 
2% margin impovement across Chap US over the next 
two to three years. 

" Eviderwe at improvement Is unlikely to be available 
until FY03. 

Non participating distributors -
12-24 mordhs to naturally resolve 

Chap made a deliberate policy decision to go for 
growth 12 1norrij ro ago. The decision meats allowing 
pallets to be sets b both approved disMbub[5 end 
non peAia~eting distributes (NPO's) . This i's certain 
a4od for the manufaUurers as thaw ran a cmSJ~~"-
palkl system.. elbwina them to save. 

" However for Chop, allowing pallets going to NPD's 
raises a challenge, as the a 

~return M~s..onee. rn CheD or Bny IIabNilV if fhe ballets 
we lod. 

" From a risk management perspecUve, MIRE estimates 
Chap charges a $2-3 premium for a manufacturer to 
send pellets b en NPD. The premium covers e 10% of 
pallets being bet. Plus a transport cost for Chap to pick 
up the Pallets. 

" But the push Into the NPD market is like setting up e 
~ew~01 . Until His pallet density increases in the 
NPD's, the logistic costs out strip the collection 
benefits. The impact is Chap's pallet turn suffers . 

Chop closed loop being opened 

Chap ` 

Manufacture 

CAP ~ ```` Non 
Participatin9 participating 
Distributor Distributor 
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Chap's weekly sales picture 
~ r 
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Sobs: MRE Eetrlub! 

" MRE has spoken to most of Chap's major 
manufacturers and distributes . The common theme Is 
demand for groceries has remained strong despite 
September 17 . Fewer travelling end less eating out 
has actually increased demand for grocery. This 
feedback does not fit with the volatility in Chap . If 
anything, demand should have actually Increasedl 

Chops manapemerrt have asked the same question of 
their manufacturers with sane feedback indicating 
destocking . Whilst this seems odd, two minor 
its made to MIRE by a leading O'stribula might 
explain the experience Chap's seeing : 

The weather in North America has bean 
unseasonaly warm . The wrong types of food are in 
the supermarkets . Thus an Inventory build is 
occurring on the winter foods, and a run down is 
occurring of the Aulurtn foods. Chap is impacted 
as pellet hues drop in the transition; 

Family reunion sizes are smaller, as less travel is 
occurring. Whilst fatal demand has got changed, 
there may be a risk that the food inventory is In the 
wrong place, as the demand is spread more evenly 
across the country. Again, that may create s 
volatile hiring pattern as some daces are 
destocking, some era not. 

Restocking should only be transitional . To restore 
balance across oil regions, there will need to be 
additional hiring d pallets. This will need to occur in the 
next three to four months . Thus Chop should have a 
comets indication by the first hall results in February 
that sales patterns have returned to normal. 

From en earnings perspective, MRE expects it will be 
hard W recover the lost EBIT, given the seasonality of 
the Chop business towards the first half . Chap also reported sales volatility at the AGM that has 

Impacted group profitability . The major issue is why 
volatility in the sales appeared post September 11 . 
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As a result of the problems, the disconnect between 
Chap's revenue and EBIT growth will expand in FY02, 
and the return on funds employed is likely to drop m 
10.7296, half that of comparable businesses in Europe 
etW Australia. This naturally leads to the question W 
whether Chap US may trot have the same returns as 
the other Chop models around the world 

MIRE does not believe this . Chap is in a unique 
position, and its poduct offer" wily dominate the 
market brg term. All the distributors MIRE spoke W 
indicated that using Chop generates savings, and they 
are encouraging suppliers b convert. Suppliers save 
from reduced shipping failure . 

The problem is that Wal-Atom, NPD and RPC account 
(or at least 70% of the additional revenue growth In 
Chep . Yet Hiese growth avenues am delivering lower 
margins end returns . resulting in en overall dilution d 
Chap's performance in the short term . 

Chap US Incremental returns 
1s$ 1999 1000 2001 TOOL 1iW 301M 
Rwenu* Change 127 111 13D 108 2143 200 
EBRCMnpa 27 15 10 3 62 8e 
mae+"x+~ ixl Iaa sae 7.e x.e 37.9 34 

one In Assets 191 257 402 303 278 203 
incremental RM1%) 11 .0 3.8 25 1.0 29.3 30.0 
Source : MIRE Estirnalin 

MIRE expects R will take another 12 months until 
evidence of improvement occurs . The key indicator will 
be conversion of the remaining 7,000 (of 1,500) Wal-
Mart suppliers on to the Chap program. This should 
naturally resolve Chap's problems both in Wa"AaR, 
and the NPD pool. The sign is simply Chap's share d 
the dry grocery market will increase from 30% to 
40.50%. 

From a margin perspective, the table below sets out 
the likely margin improvement as the key problems are 
resolved. 

Chop's Margin Restoration 
2002 2003 2004 2006 

Margin Changes 
WaFMertPrognm -1 .o ,.a 1.1 oz 
HPD Fapran n -0.7 1.5 1.1 0.1 
Eftlerrcy P~ograrn 2.0 
RPC 0.5 0.8 1.1 

EBfTMargin Change -1 .7 +5A +3.0 +1 .1 
EBRMeqhi 74 .0 19.0 22.0 23.4 
Scarce: RARE Estimeta 

Chap US September & October sales volatility 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE NORTHERN DISTRICT OF GEORGIA 

ATLANTA DIVISION 

Civil Action File 
No. 02-CV-2053 

Defendant. 

envelope with adequate postage thereon to : 

KING & SPALDING 
Chilton Davis Varner 
W. Randall Bassett 
191 Peachtree Street 
Atlanta, Georgia 30303-1763 

This 1['6 day of March, 2003 . 

EugWe D. Butt 
Attorney for Plaintiff 
Georgia Bar No. 099987 

allard, Stephenson & Waters, L.L.P . 
1148 Washington Street 
.O. Box 29 

Covington, Georgia 30015 
770-786-8123 

4 

USA, a New York partnership, 

Plaintiff, 

ROCK PALLET COMPANY, 
Georgia Corporation 

CERTIFICATE OF SERVICE 

This is to certify that I have this day served a copy of the foregoing REPLY 

OF LAW IN SUPPORT OF MOCK PALLET COMPANY'S MOTION TO 

upon counsel by depositing a copy of same in the United States Mail in a properly 
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